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QUESTIONS PRESENTED 


In the opinion of Counsel appointed by the Court for 
appellant, the questions presented are: 


1. 


Whether the unauthorized search of Appellant’s 
clothing and seizure of narcotics found therein was 
unreasonable and in violation of the Fourth Amend- 
ment to the Constitution. 


. Was testimony of such search and seizure, as well as 


the narcotics seized, admissible in evidence? 


. At the conclusion of the evidence should the Trial 


Court have sustained Appellant’s Motion to enter a 
judgment of ‘‘Not Guilty’’? 
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CONSTITUTIONAL PROVISION AND STATUTES 
Fourth Amendment 5, 6, 12, 14 
21 U.S.C. §174 
26 US.C. § 4704(a) 


Dnited States Court of Appeals 


For tae District or Corvmsta Crecuir 
No. 21,595 


Panu Davis, Jz., Appellant 
v. 


Unrrep States or America, Appellee 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia, entered on 
December 7, 1967, convicting appellant of two narcotics 
offenses, violations of 26 U.S.C. § 4704(a) and 21 U.S.C. 
$174. On December 14, 1967, appellant executed a Notice 
of Appeal, and on January 9, 1968, the District Court 
authorized appellant to proceed on appeal without pre- 
payment of costs. The District Court had jurisdiction 
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pursuant to D. C. Code §§ 11-521 and 18 U.S.C. § 3231. 
This Court has jurisdiction pursuant to D. C. Code §§ 11- 
321 and 28 U.S.C. §§ 1291 and 1294. 


STATEMENT OF THE CASE 
es 
Proceedings 

Appellant was arrested on November 9, 1966. On Feb- 
ruary 13, 1967, he was indicted on two counts: Count One, 
with having purchased, sold, dispensed and distributed a 
narcotic drug not in or from the original stamped package, 
in violation of 26 U.S.C. § 4704(a); and Count Two, with 
having facilitated the concealment and sale of a narcotic 
drug after it had been imported into the United States 
contrary to law, with his knowledge in violation of 21 US.C. 
§ 174. 


Appellant was tried by the court sitting without a jury 
on October 10 and 11, 1967 ; trial by jury having been waived 


in open court. Appellant was found guilty on both counts. 
On December 1, 1967, the District Court entered judgment 
and sentenced appellant to imprisonment for one to three 
years on Count One and five years on Count Two, the 
sentences to run concurrently. The judgment and sentence 
were filed on December 7, 1967. 


On December 14, 1967, appellant executed a Notice of 
Appeal, and on January 9, 1968, the District Court author- 
ized appellant to proceed on appeal without prepayment of 
costs. Appellant elected to commence serving his sentence 
and is presently confined at Lorton Penitentiary. By 
Orders dated January 19, 1968, and February 20, 1968, 
present counsel were appointed to represent appellant in 
this Court. 


1 This statement is based upon the original record upon which this appeal 
is heard pursuant to Rule 41 (i) of the General Rules of this Court. Since 
the pages of the record are not numbered, it is not possible for counsel to 
provide the Court with page references. 
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IL 
Undisputed Evidence 


In the early morning of November 9, 1966, appellant 
received two gunshots into his abdomen, while watching a 
fight at Fourteenth and U Streets, N.W., here in Wash- 
ington, D. C. He was taken by another bystander to 
Freedmen’s Hospital. Upon arrival, he was rushed to the 
emergency operating room, his clothes removed, and he 
was placed upon the operating table. While physicians 
were to remove the bullets, two police officers from a 
cruising squad car entered the room. They had been 
instructed to go to the hospital and ‘investigate a 
shooting’’. Officer Hartford immediately began question- 
ing appellant, who at that time was fully conscious. 
Appellant gave his correct name and address and stated 
that two men were shooting at each other, not at him, and 
that he ‘‘got caught in the middle’. At this point the 
doctors pushed the officer aside and later told him that they 
did not expect appellant to live. 


I. 
Evidence Admitted Over Appellant's Objections 


Officer Hartford stated that after he had been pushed 
away from the operating table, he searched appellant’s 
clothes which he found upon a nearby chair; that in the 
right front pant’s pocket he found a cream colored 
envelope which had been closed by folding over and 
creasing the top flap, thereby concealing its contents, 45 
capsules which he suspected to be narcotics. He seized 
the envelope and contents. Upon later chemical analysis 
the capsules were found to contain heroin. The envelope 
and its contents were received in evidence. Officer Hartford 
stated upon direct-examination that his purpose in making 
the search was: ‘‘to see if I could find any more informa- 
tion that would lead me to find out who, if any one, I could 
notify for Mr. Davis” (Tr. 17). 
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On cross-examination he stated that he searched appel- 
lant’s clothing ‘‘to see if I could find any more information 
on him, where he lived, whom to notify * * * to see if I 
could get a good address on him, the address of a relative 
or someone he was staying with’? (Tr. 36-37). Later, 
when recalled by the government to testify that he had 
observed needle marks along the veins of appellant’s arms, 
which made him suspect that appellant was a user of 
narcotics and that he had also overheard the doctors 
complain that appellant’s veins had collapsed and that they 
thought he was an addict (Tr. 53). In answer to a question 
by the Court he stated ‘‘that this search was not motivated 
by the needle marks’”’ but admitted “‘The fact that he had 
needle marks on his arms certainly, in the back of my mind, 
brought the thought that he may have something on him 
that was in violation. This did occur to me, but it was not 
the primary reason for going into his clothing’’. (Emphasis 
supplied). 


Appellant, through counsel, objected to the testimony of 
Officer Hartford regarding the articles which were removed 
from appellant’s clothes and the admission into evidence 
of the narcotics seized on the grounds that it constituted 
unlawful search and seizure (Tr. 17). Counsel stated that 
he had not been able to file a prior motion to suppress the 
evidence because of apparent confusion as to when the case 
was set for trial (Tr. 20). The evidence was permitted and 
the Court deferred ruling until the conclusion of the 
government’s case (Tr. 29). The Court permitted the 
objection to be renewed at the conclusion of the govern- 
ment’s case and it was overruled (Tr. 70-71 and 97). 
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CONSTITUTIONAL PROVISION AND STATUTES 
I. Constitutional Provision 
<¢ AMENDMENT [V—Searches and Seizures 


“The right of the people to be secure in their 
persons, houses, papers, and effects, against unreason- 
able searches and seizures, shall not be violated, and 
no Warrants shall issue except upon probable cause, 
supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized’’. 


TI. Statutes 


‘Trix 26, Unrrep States Cope—Internal Revenue 
Code 


‘Section 4704. Packages 


(a) ‘It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the person 
in whose possession the same may be found.” 


“Tre 21, Unrrep States Cope—Food and Drugs 


“Section 174. Importation of narcotic drugs pro- 
hibited; penalty; evidence 


‘cWhoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law, or receives, conceals, buys, sells, or in any manner 
facilitates the transportation, concealment, or sale of 
any such narcotic drug after being imported or brought 
into the United States contrary to law, or conspires to 
commit any of such acts in violation of the laws of the 
United States, shall be imprisoned not less than five 
or more than twenty years and, in addition, may be 
fined not more than $20,000. For a second or sub- 
sequent offense (as determined under section 7237 [c] 
of the Internal Revenue Code of 1954), the offender 
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shall be imprisoned not less than ten or more than 
forty years and, in addition, may be fined not more than 
$20,000. 

Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction 
of the jury.”’ 


SUMMARY OF THE ARGUMENT 


Evidence of appellant’s guilt rests solely upon an un- 
authorized search of his clothing and seizure of heroin 
found therein. Such search and seizure was unreasonable 
and hence unlawful under the Fourth Amendment to the 
Constitution because: 


1. It was not incidental to an arrest, but later formed 
the basis of a warrant for appellant’s arrest; 

2. It was not required by any official duty of the search- 
ing officer ; 

3. It was not necessary to prevent flight by the appellant, 
removal of his clothes, or concealment of their 
contents. 

. It was made to ascertain if appellant ‘“‘had anything 
on him that was in violation’, i.e. was in unlawful 
possession of narcotics. 


ARGUMENT 


Unauthorized Search of Appellant’s Clothes and Seizure of 
Their Contents Was Unreasonable and Unlawful 


Facts: While appellant lay nude upon a hospital operat- 
ing table preparatory to the removal of two gunshots from 
his stomach, he gave his correct name and address to the 
questioning police officer who had been sent to investigate 
the shooting. He further explained the circumstances of 
the shooting. Prevented from further interrogation by the 
physicians, the officer observed needle marks in the veins 
of appellant, from which he deduced that appellant was 
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an addict ‘‘who might have something on him (i.e. in his 
clothes) which was in violation’’. He thereupon searched 
appellant’s clothing and seized heroin which he found 
therein. Solely as the result of the unlawful search 
appellant was convicted of unlawful possession of narcotics 
and sentenced to five years in prison. 


The excuse given by the officer for making the search is 
patently a trumped up one. He had already been given 
appellant’s correct name and address and an explanation 
of how he had come to be shot. The officer certainly could 
not reasonably believe that the name of the shooter, a 
stranger to appellant, would be found in the latter’s pants 
pocket. Under the prosecution’s Exhibit 4 he had com- 
pleted all of his duties with respect to the shooting. His 
only remaining duty, in view of his suspicion, was to seek 
warrants for the arrest and search of appellant and his 
clothes. Instead he arrogated to himself the powers of the 
magistrate and made the unauthorized search. 


It should be emphasized that the search was not incident 
to an arrest. Indeed, at the time it was made the officers 
did not even have probable cause to make an arrest. The 
needle marks proved only that appellant had received 
hypodermic injections of something (not necessarily nar- 
cotics) by someone (not necessarily appellant) in possession 
of that something. Hence the officer himself realized that 
appellant ‘‘might’’ have narcotics upon his person. No 
conscientious magistrate under the very language of the 
Amendment could have issued a search warrant upon that 
suspicion alone. The police officer was a four year veteran, 
experienced in the arrest of addicts, and as indicated by his 
testimony, a man of above average intelligence. He knew 
full well the inadequacy of this ‘‘proof of probable cause 
for a search warrant’’ and that his only chance to justify 
his hunch was to make an unauthorized search. He 
deliberately took that chance. 


Law: Formerly, the Supreme Court held that even 
where an unauthorized search is incidental to an arrest 
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a search warrant must be obtained whenever ‘‘practicable”’. 
Trupiano v. U.S., 334 U.S. 699. However, this case was 
overruled in U.S. v. Rabinowitz, 339 U.S. 57, by a majority 
of 5 to 3, Justices Black, Frankfurter and J ackson dissent- 
ing. The dissenting opinion by Justices Frankfurter and 
Jackson is one of the most thorough dissertations upon the 
history, politics and interpretation of the Fourth Amend- 
ment, which it has been our good fortune to read. 


Preston v. United States, 376 U.S. 364 (1964) is govern- 
ing. There, defendants’ car was impounded and, while 
they were in custody, it was searched without a warrant. 
The bank robbery tools which were found were admitted 
into evidence. The Court, in finding the search illegal, 
stated: 


‘There was no danger that any of the men arrested 
could have used any weapons in the car or could have 
destroyed any evidence of a crime . . . Nor was there 
any danger that the car would be moved out of the 
locality or jurisdiction. We think that the search was 
too remote in time or place to have been made as 
incidental to the arrest and conclude, therefore, that 
the search of the car without a warrant failed to meet 
the test of reasonableness under the Fourth Amend- 
ment, rendering the evidence obtained as a result of 
the search inadmissible’’. 376 U.S. 368. 


In the case at bar, as in Preston, there was no danger 
that the accused might flee—he lay at the point of death 
in a city hospital and subject to continuous surveillance 
by the police had they so desired. Likewise in this case 
as in Preston there was no danger that appellant’s clothes 
would be moved out of the jurisdiction. They were in the 
same hospital and also subject to the same continuous 
police surveillance. Certainly the justified fear of the 
officer that he could not obtain a search warrant because 
he did not have proof of probable cause, created no emer- 
gency which justified the deliberate and calculated violation 
of appellant’s constitutional rights! 


In Johnson v. United States, 333 U.S. 10 (1948), narcotics 
officers, acting under a tip from an informant, went with- 
out warrants to a hotel where suspects were supposedly 
smoking opium. The officers smelled opium coming from 
inside the room, knocked, gained entrance, arrested the 
inhabitants and seized the opium. The court, speaking 
through Mr. Justice Jackson, held the search and seizure 
illegal : 


(‘Its [Fourth Amendment] protection consists in re- 
quiring that these inferences [the usual inferences 
which reasonable men draw from evidence] be drawn 
by a neutral and detached magistrate instead of being 
judged by the officer engaged in the often competitive 
enterprise of ferreting out crime’. 383 U.S. 13-14) 
[emphasis supplied] 


McDonald v. United States, 335 U.S. 451 (1948), in- 
volved a defendant who was a numbers suspect under 
surveillance by the police for several months. After sur- 
rounding the defendant’s rooming house one day, an officer 
entered the landlady’s window (illegal search No. 1) to let 
the other policemen in. They then proceeded to the second 
floor. One of the officers, who thought he heard an adding 
machine while outside, climbed upon a chair to look through 
the transom to defendant’s room whereupon he observed 
illegal numbers operations. The room was entered and the 
occupants were arrested. The Supreme Court reversed, 
holding: 

‘sWhere, as here, officers are not responding to an 
emergency, there must be compelling reasons to justify 
the absence of a search warrant. A search without a 
warrant demands exceptional circumstances, as we 
held in Johnson v. United States, 333 U.S. 10, 92 L. ed 
436, 68 S. Ct. 367, supra. * * * We cannot allow the 
constitutional barrier that protects the privacy of the 
individual to be hurdled so easily. Moreover, when 
we move to the scene of the crime, the reason for the 
absence of a search warrant is even less obvious. When 
the officers heard the adding machine and, at the latest, 
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when they saw what was transpiring in the room, they 
certainly had adequate grounds for seeking a search 
warrant. 


Here, as in Johnson v. United States * * * the 
defendant was not fleeing or seeking to escape. Officers 
were there to apprehend petitioners in case they tried 
to leave. Nor was the property in the process of 
destruction nor as likely to be destroyed as the opium 
paraphernalia in the Johnson case. Petitioners were 
busily engaged in their lottery venture. No reason, 
except inconvenience of the officers and delay in pre- 
paring papers and getting before a magistrate, appears 
for the failure to seek a search warrant. But those 
reasons are no justification for by-passing the constitu- 
tional requirement, as we held in Johnson v. United 
on supra (333 US. p. 15, 92 L. ed 441, 68 S. Ct. 


We are not dealing with formalities. The presence 
of a search warrant serves a high function. Absent 
some grave emergency, the Fourth Amendment has 
interposed a magistrate between the citizen and the 
police. This was done not to shield criminals nor to 
make the home a safe haven for illegal activities.. It 
was done so that an objective mind might weigh the 
meed to invade that privacy in order to enforce the 
law. The right of privacy was deemed too precious 
to entrust to the discretion of those whose job is the 
detection of crime and the arrest of criminals. Power 
is a heady thing; and history shows that the police 
acting on their own cannot be trusted. And so the 
Constitution requires a magistrate to pass on the 
desires of the police before they violate the privacy 
of the home. We cannot be true to that constitutional 
requirement and excuse the absence of a search warrant 
without a showing by those who seek exemption from 
the constitutional mandate that the exigencies of the 
situation made that course imperative.’? Emphasis 
supplied). 


ae Serene: se ere SE 


In United States v. Jeffers, 342 U.S. 48, the defendant 
stored contraband narcotics in a hotel room without the 
knowledge of the occupants, who had permitted him to use 
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theroom. Without search or arrest warrants, police officers 
gained access to the room in the absence of the defendant 
and the occupants, searched it, and seized the narcotics. 
On the basis of the seized narcotics he was convicted of a 
violation of the narcotics laws, after his pretrial motion 
to suppress the evidence had been denied. The Court 
speaking through Mr. Justice Clark said: 


‘“We agree with the Court of Appeals that the seizure 
was made in violation of the Fourth Amendment and 
on motion of respondent its fruits should have been 
excluded as evidence on his trial. 


The Fourth Amendment prohibits both unreasonable 
searches and unreasonable seizures, and its protection 
extends to both ‘houses’ and ‘effects’. Over and again 
this Court has emphasized that the mandate of the 
Amendment requires adherence to judicial processes. 
See Weeks v. United States, 232 US. 383, 58 L. ed 652, 
34 S. Ct. 341, LRA 1915B 834, Ann Cas 1915C 1177 
(1914) ; Agnello v. United States, 269 U.S. 20, 70 L ed 
145, 46 S. Ct. 4, 51 ALR 409 (1925). Only where 
incident to a valid arrest, United States v. Rabinowitz, 
339 U:S. 56, 94 L. ed 653, 70 S. Ct. 340 (1950), or in 
‘exceptional circumstances’, Johnson v. United States, 
333 U.S. 10, 92 L. ed 436, 68 S. Ct. 367 (1948), may an 
exemption lie and then the burden is on those seeking 
the exemption to show the need for it, McDonald v. 
United States, 335 U.S. 451, 456, 93 L. ed 153, 158, 
69 S. Ct. 191 (1948). In so doing the Amendment 
does not place an unduly oppressive weight on law 
enforcement officers but merely interposes an orderly 
procedure under the aegis of judicial impartiality that 
is necessary to attain the beneficient purposes intended. 
Johnson v. United States, (US) supra. Officers, 
instead of obeying this mandate, have too often, as 
shown by the numerous cases into this Court, taken 
matters in their own hands and invaded the security 
of the people against unreasonable search and seizure. 


The law does not prohibit every entry, without a 
warrant, into a hotel room. Circumstances might 
make exceptions and certainly implied or express per- 
mission is given to such persons as maids, janitors or 
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repairmen in the performance of their duties. But 
here the Government admits that the search of the 
hotel room, as to the Misses Jeffries, was unlawful. 
They were not even present when the entry, search 
and seizure were conducted; nor were exceptional cir- 
cumstances present to justify the action of the officers. 
There was no question of violence, no movable vehicle 
was involved, nor was there an arrest or imminent 
destruction, removal, or concealment of the property 
intended to be seized. In fact, the officers admit they 
could have easily prevented any such destruction or 
removal by merely guarding the door. Instead, in 
entering the room and making the search for the sole 
purpose of seizing respondent’s narcotics, the officers 
not only proceeded without a warrant or other legal 
authority, but their intrusion was conducted surrep- 
titiously and by means denounced as criminal’’. 


In Work v. U.S., 100 U.S. App. D.C. 237, 243 F. 2nd 660 
(1957) this Court, citing Johnson and Jeffers, supra, held 
the search and seizure was unreasonable and in violation 
of the Fourth Amendment. There, officers with knowledge 
that the girl was using narcotics at defendant’s home, went 
there without a search warrant. Receiving no answer to 
a knock on the door, they entered a few steps. Entry into 
the home without a warrant was not under such ‘‘excep- 
tional circumstances”’ that would justify dispensing with 
the necessity of a warrant. The phial, which contained 
narcotics, and which the defendant attempted to hide under 
the outside porch, could not be used in evidence, since it 
was the fruits of an unreasonable search. 


Petitions for Habeas Corpus have been granted by 
District Judges where Petitioner was serving his sentence 
in a state prison following his conviction in a state court 
upon evidence of narcotics seized in an unauthorized 
search: U.S. ex rel Holloway v. Reincke, Warden of Con- 
necticut State Prison, 229 F. Supp. 132; Banks v. Peper- 
sack, Warden, Maryland State Penitentiary, 244 F. Supp. 
675. 
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Despite diligent search we have been able to find no 
decision of the Supreme Court or of this Court which, in 
any way, weakens the authority of the decisions above 
cited. 


In the court below, the prosecution relied upon Vauss v. 
U.S.; ... U.S. App. D.C. ..., 370 F. 2d 250, as controlling 
this case. We do not agree. In Vauss the police officers 
found defendant unconscious upon a public street, they 
called an ambulance, and while waiting its arrival, searched 
defendant to secure an identification. In his pockets they 
found what they believed to be narcotics. In the mean- 
time, defendant had regained consciousness, was arrested 
and taken in the ambulance to the police station. In a 
per curiam opinion the court held the search and seizure 
reasonable and the results thereof admissible in evidence: 


“cA search of one found in an unconscious condition 
is both legally permissible and highly necessary. There 
is a positive need to see if the person is carrying some 
indication of a medical history, the rapid discovery of 
which may save his life; there is also a need to identify 
persons so found in order to notify relatives or friends. 
That the cause of appellant’s being unconscious was 
not known in no way impaired but rather enhanced 
the need and inherent power to search appellant’’. 
(Emphasis supplied.) 


The facts in Vauss clearly distinguish it from the facts 
in this case: (1) there was no need here for the officers 
“‘to see if the person is carrying some identification, the 
rapid discovery of which may save his life’’. Appellant 
was in a hospital, nude and sufficiently conscious to tell the 
physicians or the officers of any indication of diabetes, 
allergy to antibiotics, ete., if they had asked. (2) The 
defendant had already been correctly identified, and 
(3) there was no evidence in Vauss as there is here, that 
the search of the clothing was to find ‘‘something on him 
which is in violation’’. 
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Clearly, the excuses which Officer Hartford stated 
resulted in the instant search, were nothing more than a 
sham to cover up the real motive underlying that search; 
to wit: the uncovering of narcotics. Similar police action 
has been condemned in the past. McKnight v. U.S., 87 
U.S., App. D.C. 151; 183 F. 2d 977 (1950) ; White v. U. S., 
106 U.S. App. D.C. 246; 271 F. 2d 829 (1959) ; Taglavore v. 
U.S., 291 F. 2d 262 (9th Cireuit, 1961). 


Conclusion. We respectfully submit that in the light of 
the decisions cited above, as well as in the light of the word 
“‘reasonable”’ itself, the search made in this case was in 
deliberate violation of the Fourth Amendment and hence 
that the fruits of that search were inadmissible in evidence. 
Accordingly, appellant’s motion for a directed verdict of 
not guilty should have been granted. 


We respectfully pray that the judgment below be reversed 
with instructions to enter a verdict of not guilty. 


Joun R. TURNEY 
Roszerr R. RepMon 
2001 Mass. Ave., N.W. 
Washington, D. C. 20036 
Attorneys for Appellant 
(Appointed by this Court) 
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APPENDIX 
Running Abstract of the Testimony 


The case for the Government was comprised of testi- 
mony by two police officers and an Internal Revenue Service 
Chemist. The defense presented no witnesses. The evidence 
presented is as follows: 


Officer Michael W. Hartford testified that on November 
9, 1966, at about 12:40 am., he and Officer Anthony J. 
Morris of the Thirteenth Precinct, Metropolitan Police 
Department, responded to Freedmen’s Hospital to ‘in- 
vestigate a shooting. When they arrived, Officer Hartford 
observed a person later identified as the appellant, Phillip 
Davis, Jr., lying nude on an operating table in the emer- 
gency room. He was suffering from two gun shot wounds. 
(Tr. 10-13). 


Officer Hartford stated that it was his job to determine 
whether a crime had been committed and notify the 
patient’s family or friend so someone will know that the 
patient has been admitted to the hospital. (Tr. 14). 


He spoke to the appellant for a few moments. Appellant 
told him that he had been shot at 14th and U by a stranger, 
and gave the officer his name and address. (Tr. 15). 


Officer Hartford then requested from the hospital 
attendant the location of appellant’s clothes which were 
situated on a chair about three feet away from the operating 
table. (Tr. 16). He was going to search the clothing to 
see if he could find any more information as to whom he 
might notify about appellant. (Tr. 17). He had talked 
to a man who had brought appellant to the hospital and 
who stated to Officer Hartford that he did not know 
appellant. (Tr. 31). 


Officer Hartford reached into the right front pocket and 
found a small cream colored envelope containing 45 gelatin 
capsules which he suspected were narcotic drugs. He con- 
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tinued the search but didn’t believe that he got any in- 
formation out of appellant’s clothing that would help him 
at all in what he was after, although he did recall some 
papers and an envelope that contained a letter. (Tr. 33). 


Officer Hartford identified the cream colored envelope 
and capsules which were removed from appellant’s pants. 
(Govt. Exhibit No. 1) and stated that there were no tax 
stamps on the envelope or on any of the capsules removed 
from the envelope. (Tr. 34). 


After the search was completed, Officer Hartford seized 
the envelope and capsules. He and Officer Morris notified 
the detectives who had responded to the scene to investigate 
the shooting and gave them all the information they had. 
(Tr. 34). The detectives said they would go down to the 
14th Street address and see if they could find someone 
down there. (Tr. 35). 


Officer Hartford took the envelope and capsules to the 
precinct house, and later that morning took the evidence 


to the narcotics Squad Office, where Detective Robert L 
Bush performed a preliminary field test on one of the 
capsules. The test indicated the presence of an opium 
alkaloid. Officer Hartford then went to the Court of 
General Sessions and applied for an arrest warrant. 
(Tr. 35). 


On cross-examination, the officer stated that he did not 
know whether there was a written regulation that he notify 
next of kin (Tr. 38); that although he spoke to the person 
who had accompanied appellant to the hospital, he did not 
fd out the name of the person (Tr. 40), nor did he ascer- 
tain any place to locate him. (Tr. 41). 


When searching appellant’s clothes he had expected to 
find some information, a wallet, a billfold, but did not 
(Tr. 42); that generally a person would carry a wallet in 
their rear pocket, although he first searched the right front 
trouser pocket. (Tr. 43). He stated that he felt some- 
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thing in the pocket and did not know what it was. When 
he pulled it out, he observed that it was a cream colored 
envelope with no writing on it. (Tr. 43-44). The envelope 
was creased over at the top with about a half inch fold and 
he could not see into it without opening it further (Tr. 44), 
which he did. (Tr. 45). 


On redirect examination, Officer Hartford stated he was 
told by the doctor that they did not think that appellant 
was going to live (Tr. 47); that the report he filed must 
satisfy his sergeant, who requires that he comply with 
departmental orders. He must notify Homicide Squad and 
C.N.R. and the sergeant always requires them to notify 
next of kin or relative or include in the report what efforts 
he made to notify someone. 


On recross examination, the officer stated that the con- 
versation with the doctor was not held until five or ten 
minutes after he had talked to appellant, and by that time 
he had filled out as much information as he could and he had 


conducted the search of appellant’s clothing. (Tr. 48-49). 


Officer Hartford was later recalled to testify. He stated 
that, in addition to noting appellant’s gunshot wounds, he 
noticed that appellant had a lot of needle marks, scars up 
and down his arm and referred to these marks as black 
lines up and down the veins of both arms; that the doctors 
were complaining that appellant’s veins were collapsed, 
they were having trouble and they thought he was an addict, 
and that the marks bore resemblance to track marks he had 
seen in police work. While the fact that appellant had 
needle marks on his arms, brought the thought that appel- 
lant may have had something on him that was in violation, 
it was not the primary reason for going into appellant’s 
clothing; that he was motivated by the fact that he had 
to get information in order to complete his reports. (Tr. 
53-55). 


Robert I. Bush, detective assigned to the Narcotics 
Section, Metropolitan Police Department, testified that he 
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QUESTION PRESENTED 


1. Whether a search of appellant’s clothing for iden- 
tification to determine who to notify in case of emergency, 
while he was in serious condition with two bullet wounds 
in the abdomen and was being treated in the emergency 
room of Freedmen’s Hospital, was reasonable. 
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Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed on February 13, 1967, Phillip Davis, 
Jr., was charged with unlawful possession of narcotics 
in violation of 26 U.S.C. § 4704(a) and 21 U.S.C. § 174. 
He was tried by the District Court without a jury on 
October 10-11, 1967, and found guilty on both counts. 

At trial, Davis moved to suppress certain evidence 
seized from him. His entire defense was that the nar- 
cotics taken from him were illegally seized; he presented 
no witnesses on his behalf. The testimony at trial showed 
the following events: 


(1) 
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On November 9, 1966, Officer Michael William Hart- 
ford of the 13th Precinct was on duty at about 12:40 
a.m. when he responded to a call to Freedmen’s Hospital 
to investigate a shooting (Tr. 10-11). When he arrived 
at the hospital, he found Davis lying nude on a table in 
the emergency room with two bullet wounds in his abdo- 
men (Tr. 11-12). The officer had never seen or heard 
of Davis previously (Tr. 47). Two nurses, two or three 
doctors or interns, and an attendant were present (Tr. 
12-13). Davis was conscious at the time and told Officer 
Hartford that two men were shooting at each other near 
14th and U Streets and he was in their path and was 
accidently shot (Tr. 15). After he gave the officer his 
name and address, the doctors had the officer move out 
of the way so they could continue treating him (Tr. 15). 
They inserted tubes in his nostrils which prevented him 
from further speaking (Tr. 16). Davis’ condition was 
very serious and the doctors later told the officer that 
they did not expect him to live (Tr. 47). 

The officer sought to notify a relative or friend of Davis. 
He sought to find appellant’s wallet or something which 
might give the name of a relative or friend to notify of 
his condition and whereabouts (Tr. 16-17, 36, 45, 54-55). 
The attendant directed him to a nearby chair in the 
emergency room which held appellant’s clothes (Tr. 16). 
He searched the pockets of appellant’s clothing for iden- 
tification. When he reached into appellant’s right front 
trouser pocket he found an envelope containing 45 gelatin 
capsules (Tr. 32, 43). The envelope was unsealed, but 
folded over (Tr. 44). The officer stated that these cap- 
sules were familiar to him from his police work as nar- 
cotics (Tr. 32, 47). He continued his search of the cloth- 
ing for identification after finding the capsules, but did 
not find any (Tr. 32-83, 45). The man at the hospital 
with Davis had been of no help because he did not know 
Davis; he found him shot on the street and simply brought 
him to the hospital (Tr. 31, 27-28). 

The officer seized the capsules and that morning, on 
November 9, 1966, at 9:40 a.m., turned them over to the 
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' Narcotics Squad where they were analyzed and definitely 
found to contain opium (Tr. 35, 58-59). The analysis of 
the capsules was confirmed by a forensic analytical chem- 
i ist (Tr. 64-66). No tax stamps were attached to the 
capsules or envelope (Tr. 34, 63). The officer then ap- 
plied for an arrest warrant (Tr. 35). On November 10, 
1966, appellant was arrested. 


CONSTITUTIONAL PROVISION INVOLVED 


The Fourth Amendment to the Constitution of the 
United States provides in pertinent part: 


The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreason- 
able searches and seizures, shall not be violated. * * * 


SUMMARY OF ARGUMENT 


The search of Davis’ clothing for identification was 
reasonable. Davis was nude on a table in the emergency 
room of Freedmen’s Hospital, being treated for two bullet 
wounds in the abdomen, when a police officer arrived. His 
condition was serious. Davis could only talk briefly be- 
cause soon after the officer arrived tubes were placed in 
his nostrils leading to his abdomen. 

The officer wanted to notify a relative or friend as to 
Davis’ condition and whereabouts. To do this, the officer 
searched through Davis’ clothing to find identification giv- 
ing the name and address of someone to notify in case 
of emergency. Instead of identification in Davis’ pants’ 
pocket, he found 45 capsules containing opium. After the 
capsules were found, he continued looking for identifica- 
tion in the clothing. None was found. The capsules were 
seized and positively identified as narcotics. 

Under the facts of this ecase—the serious physical con- 
dition of Davis in the emergency room of Freedmen’s 
Hospital—the search for identification was reasonable. 
The narcotics, the by-product of this constitutional search, 
was correctly allowed into evidence. 


4 
ARGUMENT 


The search of Appellant’s clothing for identification 
was reasonable. 


(Tr. 6-7, 13-17, 31-38, 54-5, 78-74) 


The Constitution only prohibits unreasonable searches. 
The facts and circumstances of each case form the basis 
for determining whether a particular search is reason- 
able. Cooper v. California, 386 U.S. 58, 59, 62 (1967). 
As recently stated by this Court in Dorsey v. United 
States, 125 U.S. App. D.C. 355, 357, 372 F.2d 928, 930 
(1967) : 


The essential inquiry, as is customarily the case in 
Fourth Amendment claims, is the reasonableness of 
the police conduct under the circumstances. United 
States v. Rabinowitz, 339 U.S. 56, 60, 70 S.Ct. 430, 
94 L.Ed. 653 (1950); Carroll v. United States, 267 
U.S. 132, 147, 45 S.Ct. 280, 69 L.Ed. 543 (1925). 
Reasonableness involves consideration of the nature 
of the police conduct as well as the occasion of its 
exercise. 


The standard to be applied is clear: “whether the ac- 
tions of police under the circumstances shown to exist 
were consistent with what a reasonable and prudent offi- 
cer should have done in those circumstances.” Chappell 
vy. United States, 119 U.S. App. D.C. 356, 359, fn.5, 342 
F.2d 935, 938-939, fn.5 (1965); Vauss v. United States, 
125 U.S. App. D.C. 228, 229-30, 370 F.2d 250, 251-252 
(1966). The facts of this case, we submit, show that the 
search of Davis’ clothing for identification by Officer 
Hartford was reasonable. 

Davis was in serious condition from two gunshot 
wounds in the abdomen when Officer Hartford arrived 
at the emergency room of Freedman’s Hospital. Indeed, 
it was the doctors’ belief that Davis would not survive 
(Tr. 47). When Officer Hartford arrived, doctors were 
trying to take an X-ray and insert a catheter tube into 
appellant (Tr. 18). “Shortly after I arrived,” the officer 
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observed, “they began [to] insert a tube up through his 
nostrils and down into his stomach” (Tr. 13). The officer 
only had an opportunity to get a brief description of the 
shooting and appellant’s name and address, before the 
doctors had him move aside so they could continue their 
treatment (Tr. 15). Then they inserted tubes in appel- 
lant’s nostrils which prevented him from further speak- 
ing to the officer (Tr. 16). The officer could not gain any 
information from the man who brought Davis to the hos- 
pital because this man did not know Davis, having found 
Davis on the street (Tr. 31). We think these circum- 
stances amply justified the officer’s search of Davis’ cloth- 
ing for the purpose of finding something which might 
give him the name of a relative or friend to notify of 
Davis’ condition and whereabouts. 

In addition to the emergency conditions that existed, 
there is other support for the officer’s statement (Tr. 
17): “I was going to go into the clothing and see if I 
could find any more information that would lead me to 
find out who if anyone I could notify for Mr. Davis.” It 
is part of official police routine that an officer investi- 
gating an incident such as this notify the family of the 
victim (Tr. 18-15). As the officer stated (Tr. 14): 


If the man is going to be admitted to the hospital, 
then it becomes my duty to notify someone, either 
family, relative or friend, so that someone will know 
that the patient has been admitted to the hospital, 
and to make any necessary reports that are required 
by departmental] orders. 


The officer continued, in the police report “(b)esides the 
details of what happened, you are supposed to include 
who you notified and what efforts you made in notifying 
if you were unsuccessful” (Tr. 15). 

In his argument, appellant attempts to create the im- 
pression that the officer’s search was for narcotics and 
not for identification. No facts in the record support this 
hypothesis. To try to show record support, appellant only 
partially quotes a statement of the police officer (Br. 6-7). 
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In its entirety, the meaning of the statement is different 
(Tr. 54-55) : 


THE COURT: The Court would like to ask you 
this question, officer. Was your search of the cloth- 
ing of the defendant motivated by your desire to 
ascertain further information as to his identity and 
the identity of friends or relatives or next of kin, or 
was it motivated by your observation of these needle 
marks? 

THE WITNESS: No, sir, I would say it was 
motivated by the fact that I had to get the informa- 
tion in order to complete my reports and fulfill the 
duties that I am required to perform. 

The fact that he had needle marks on his arms 
certainly, in the back of my mind, brought the thought 
that he may have had something on him that was 
in violation. This did occur to me, but it was not 
the primary reason for going into his clothing. 


That the officer’s motivation was to find identification 
is further evidenced by the fact that even after the nar- 
eotics were found he continued to search for identification 
(Tr. 32-33). Appellant does not contend that it was im- 
proper for the officer to be in the emergency room to 
investigate the shooting. Certainly the law does not re- 
quire that the officer eliminate his experience in dealing 
with narcotic addicts, close his eyes to the fact that ap- 
pellant’s arms were covered with needle marks (Tr. 54) 
and close his ears to the doctor’s statement that appellant 
must be a narcotic addict (Tr. 54).1 In an analogous 
situation, the Supreme Court recently remarked: “Tt has 
long been settled that objects falling in the plain view of 
an officer who has a right to be in the position to have 
that view are subject to seizure and may be introduced 
in evidence.” Harris v. United States, 36 L.W. 4195, 


1 The officer testified that he noticed that Davis had needle marks 
over both of his arms (Tr. 54). In his experience as a police 
officer, he related, he had seen similar marks on narcotic addicts 
(Tr. 54). Furthermore, in the officer’s presence, the “doctors were 
complaining that his veins were collapsed and they were having 
trouble and they thought he was an addict” (Tr. 54). 
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4196 (No. 92, March 5, 1968). Just because it was possi- 
ble that appellant was a narcotics addict, the police officer 
should not be precluded from making a search of his 
clothing for identification. Had the officer not seen the 
needle marks and not heard the doctor’s comment—things 
in plain view—there would be no question that the search 
of Davis’ clothing under the facts of this case was rea- 
sonable. 

It is well-established that evidence of illegal conduct 
uncovered during a lawful search is admissible even 
though it may be unrelated to the purpose of the search. 
In an analogous case, where the defendant was found 
unconscious and an officer searched him for both identifi- 
cation and evidence of medical history and instead un- 
covered narcotics, this Court observed (Vauss v. United 
States, 125 U.S. App. D.C. 228, 229-30, 370 F.2d 250, 
251-52 (1966) ): 


Admissible evidence may be acquired before or after 
an arrest or without an arrest. If discovered by 
search, its admissibility turns on whether the search 
was lawful, ie., reasonable in the circumstances. 
That so reasonable a search as occurred here hap- 
pens to yield evidence of a crime as a by-product even 
though not so intended is irrelevant. A search of one 
found in an unconscious condition is both legally per- 
missible and highly necessary. There is a positive 
need to see if the person is carrying some indication 
of a medical history, the rapid discovery of which 
may save his life; there is also a need to identify 
persons so found in order to notify relatives or 
friends. That the cause of appellant’s being uncon- 
scious was not known in no way impaired but rather 
enhanced the need and inherent power to search ap- 
pellant. (Footnotes omitted.) 


As the District Court concluded (Tr. 73-74) : 


If the officer had information as to the name and 
address of next of kin, I would say that he had 
reached allowable limits. 
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But, having only the name and address of the in- 
jured person, now the defendant, I think further 
efforts on the part of the officer to find out whom he 
should notify were not unreasonable. In fact, I think 
they were reasonable. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
Ear J. SILBERT, 
Assistant United States Attorneys. 


WILLIAM MARVIN COHEN, 
Attorney, Department of Justice. 
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ARGUMENT 


| 
1. Appellee's "Questions Presented" Is Misleading. The statement by 
counsel for the appellee of "Questions Presented"’ is inadequate to the point of being 


misleading. It assumes that the search of appellant's clothing was solely for the 
purpose of "'identificationto determine who to notify incase of emergency", omitting 


the fact that the officer making the search admitted "that he (appellant) had needle 


marks on his arms certainly, in the back of my mind, brought the thought that he 
may have had something on him that was in violation" (emphasis supplied), and in- 


dicating clearly that the search was in part, if not primarily, to confirm the sus- 
picionof the officerthat he might find evidence of narcotics if he searched appellant. 

2. Deficiency in Appellee’s Argument. Appellee does not meet appellant's 
argument that appellant was not under arrest and that there were no facts which 
permitted an arrest to be made without a warrant. Nor were there any facts under 


which aconscientious magistrate would have issued a warrant for arrest, much less 
| 


asearch warrant. Neither does the appellee meet the argument that the decision 


in this case is controlled by the decisions in Preston, 376 U. S. 364; Johnson, 333 


U. S. 10; McDonald, 335 U. S. 451; Jeffers, 342 U. S. 48. 


3. Harris. Appellee cites Harris v. United States, =a. S.___, 19L. 
Ed. 2d 1067, March 5, 1968, as '"'an analogous situation”. That case is not analo- 
gous because (1) there had been an arrest and the defendant was in custody at the 
time, (2) the automobile which defendant had been driving at the time of arrest had 
been impounded and was in the lawful possession of the police, and (3) the produc- 
tion of the evidence was not the result of a search but was the result of an object in- 
dicating guilt "falling into the plain view of an officer"’in the performance of a law- 
ful act. The decision inthis case is tobe compared with Preston, supra, where the 
automobile was searched for evidence of the crime subsequent to the arrest of the 
defendant and was not in any way overruled by Harris. See concurring opinion of 
Justice Douglas, 19 L. Ed. 2d 1070. 

4. Sibron. However, the decision in this case is controlled by the recent 
decision of Nelson Sibron v. State of New York, 36L. W. 4589, —s_—siUz. SS. 
No. 63, June 10, 1968). In that case the facts are stated by the Chief Justice, Law 
Week, Page 4589, as follows: 


"The facts in these cases may be stated briefly. Sibron, the ap- 
pellant in No. 63, was convicted of the unlawful possessionof heroin. 
He moved before trial to suppress the heroin seized from his person 
by the arresting officer, Brooklyn Patrolman Anthony Martin. After 
the trial court deniedhis motion, Sibron pleaded guilty to the charge, 
preserving his rightto appeal the evidentiary ruling. At the hearing 
on the motion to suppress, Officer Martin testified that while he was 
patrolling his beat in uniform on March 9, 1965, he observed Sibron 
"continually from the hours of 4:00 p.m. to 12:00, midnight. . . in 
the vicinity of 742 Broadway.' He stated that during this period of 
time he saw Sibron in conversation with six or eight persons whom 
he (Patrolman Martin) knew from past experience to be narcotics 
addicts. The officer testified that he did not overhear any of these 
conversations, and that he did not see anything pass between Sibron 
andany of the others, Late inthe eveningSibron entered a restaurant. 
Patrolman Martin saw Sibron speak with three more known addicts 
inside the restaurant, Once again, nothing was overheard and nothing 
was seen to pass between Sibron and the addicts. Sibron sat down 
and ordered pie and coffee, and as he was eating, Patrolman Martin 
approach (sic) him and told him to come outside. Once outside, the 
officer said to Sibron, "You know what I am after.' According to the 
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officer, Sibron ‘mumbled something and reached into his pocket. ' 
Simultaneously, Patrolman Martin thrust his hand into the same 
pocket, discovering several glassine envelopes, which, it turned out, 
contained heroin, " | 
| 
| 
"Turning to the facts of Sibron's case, it is clear that the heroin 
was inadmissible in evidence against him. The prosecution has quite 
properly abandoned the notion that there was probable cause to ar- 
rest Sibronfor any crime at the time Patrolman Martin accosted him 
in the restaurant, took him outside and searched him. The officer 
was not acquainted with Sibron and had no information concerning him. 
He merely saw Sibron talking to anumber of known narcotics/addicts 
over a period of eight hours. It must be emphasized that Patrolman 
Martinwas completely ignorant regarding the content of these con- 
versations, and that he saw nothing pass between Sibron and the 
addicts. So far as he knew, they might indeed "have been! talking 
about the World Series.’ The inference that persons who’ talk to 
narcotics addicts are engaged in the criminal traffic in narcotics is 
simply not the sort of reasonable inference required to Support an 
intrusion by the police upon anindividual's personal security. Nothing 
resembling probable cause existed until after the search had turned 
up the envelopes of heroin. It is axiomatic that an incident search 
may not precede an arrest and serve as part of its justification. 
E.g., Henry v. United States, 361 U. S. 98 (1959); Johnson v. United 
tates, 333 U. S. 10, 16-17 (1948). Thus the search cannot be justi- 
fied as incident to a lawful arrest." 


and upon the facts the Court rendered the following decision: 
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"Even assuming arguendo that there were adequate grounds to 
search Sibron for weapons, the nature and scope of the search con- 
ducted by Patrolman Martin were so clearly unrelated to that justi- 
ficationas to render the heroininadmissible. The search for weapons 
approved in Terry consisted solely of a limited patting of the outer 
clothing of the suspect for concealed objects which might belused as 
instruments of assault. Only when he discovered such objects did 
the officer in Terry place his hands in the pockets of the/men he 
searched. In this case, with no attempt at aninitial limited explora- 
tion for arms, Patrolman Martinthrust his hand into Sibron's pocket 
and took from him envelopes of heroin. His testimony shows that he 
was looking for narcotics, and he found them. The search)was not 
reasonably limited in scope to the accomplishment of the only goal 
which might conceivably have justified its inception--the protection 
of the officer by disarming a potentially dangerous man. | Such a 
search violates the guarantee of the Fourth Amendment, which pro- 
tects the sanctity of the person against unreasonavle intrusions on 
the part of all government agents." | 

| 
The facts in that case, insofar as reasonableness of the search, are closely 


analogous to thosehere, where not only was there noarrest but there were no grounds 


for an arrest. In Sibron there was no opportunity to obtain a warrant either for 


ahs 


arrest or for search. Here, there was ample time in which to do both, as appellant 
was confined to a District hospital with two bullets in his belly and his clothes were 
in the possession of hospital authorities. There was no need for any search, The 
officer had all the information which he needed to comply with his duty. He had the 
correct name and address of the appellant and adescriptionof thefight. These were 
all that he needed to report 'to the precinct. The duty to notify the next of kin was 
that of the precinct, if that became necessary. 

The fact that appellant had track marks on his arms did not indicate that he 
was an addict, much less did it indicate that he was inpossession of narcotics. Just 
as in Sibron, the fact that the defendant there was associating for a full day with 


known addicts did not warrant the officer making either an arrest or a search. 


CONCLUSION 

Looking at the situation objectively, one is driven inexorably to the conclu- 
sion that Officer Hartford was, in reality, searching "for something that might be 
in violation”; i.e., narcotics, when he conducted his examination of appellant's 
clothes. The chain of events justly manifest this conclusion. First, the officer was 
advised by appellant himself of both the latter's name and address. Nothing appears 
from this record that possibly could have convinced Officer Hartford that the infor- 
mation given was notaccurate. Secondly, the officer obviously believed that appellant 
might be an addict, having viewed the "track marks" on appellant's arms, and hav- 
ing been told by the attending physicians that they thought appellant was an addict, 
and that his veins were collapsed. Therefore, and notwithstanding the fact that ap- 
pellant's identity had been established, as well as his address, the officer forthwith 
began a search of appellant's clothes; explaining at different times to the Court that 


thesearch was (1) tofind any more informationas to whohe could notify for appellant; 


then (2) tofind any more informationon where he lived, i.e., "to get a good address 
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on him"; and finally, (3) the admission by the officer that the needle marks on ap- 
pellant's arms indicated that appellant might have something on him that was in 


in violation, 


Moreover, even the search itself indicates that Officer Hartford really was 
looking for narcotics, rather than information. Common sense dictates that identi- 
fication would be found in a wallet of some sort, and that generally such wallet would 
be found in an inner coat pocket or in the rear pockets of a person's pants. While 
Officer Hartford agreed that this was so, nevertheless, his search began exactly 
where he wanted it to begin, to wit: in the right hand front pockets of appellant's 


pants, 


| 
| 
| 
| 
We respectfully renew our prayer that the judgment below be reversed and 


the cause remanded, | 
i} 


Respectfully submitted, 


JOHN R. TURNEY | 
ROBERT R. REDMON | 
2001 Massachusetts Avenue, N. W. 
Washington, D. C. 20036 
Attorneys for Appellant | 
(Appointed by this Court) ' 


